legal problems solved

Fundamentals: Employment + Workplace Relations
(2021/2022)

This is intended as a guide only relevant to the Fair Work Act 2009 (Cth) and should not be used in place of professional legal advice

National Minimum Wage

Modern Award Wages

$772.60 ($20.33 / hr)
Casual loading 25%

Increased by 2.5% in a staged approach between 1
July 2021 and 1 November 2021.

For those employees not covered by an award or enterprise agreement

ѻ

Group 1 awards - first full pay period on or after 1 Jul 2021

ѻ

Group 2 awards - first full pay period on or after 1 Sep 2021

ѻ

Group 3 awards - first full pay period on or after 1 Nov 2021
For those employees on minimum award wages

Click here for more detailed information

High Income Threshold

Compensation Cap

$158,500

$79,250

This does not include compulsory superannuation contributions

This is half the high income threshold

This figure is relevant for non-award or enterprise agreement covered
employees’ access to the Federal unfair dismissal jurisdiction

This is the maximum amount of compensation which can be awarded
in an unfair dismissal claim (the amount will be less if the employees’
remuneration in the last 26 weeks before dismissal was less than this figure)

Notice - NES
Minimum Notice Period
Calculated based on an employee’s period of service on the day the notice of termination is given
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*This period is increased by 1
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years of age, and has more than
2 years’ continuous service
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Redundancy - NES
Redundancy Pay
Calculated based on an employee’s period of service on termination

Period

At least 1 year but less than 2 years

4 weeks

At least 2 years but less than 3 years

6 weeks

At least 3 years but less than 4 years

7 weeks

At least 4 years but less than 5 years

8 weeks

At least 5 years but less than 6 years

10 weeks

At least 6 years but less than 7 years

11 weeks

At least 7 years but less than 8 years

13 weeks

At least 8 years but less than 9 years

14 weeks

At least 9 years but less than 10 years

16 weeks

At least 10 years

12 weeks

* This is paid at the base rate of pay
** Unless the employee had an entitlement to redundancy prior to 1 January 2010, the period of continuous service should be counted from 1 January 2010

Flexible working arrangement requests - NES
If the following circumstances apply, the employee may request a change in working arrangements:

Is the parent, or has
responsibility for the care,
of a child who is of school
age or younger

Has a disability

Aged 55 or older

Is a carer - within the
meaning of the Carer
(Recognition) Act 2010
(NSW)

Is experiencing violence
from a member of the
employee’s family

Provides care or support
to a member of the
employee’s immediate
family, or household, who
requires care or support
because the member is
experiencing violence
from the member’s family

K NOW YOUR OBLIGAT IONS

The employee is not entitled
to make the request unless:
ѻ the employee, other than
a casual, has completed
at least 12 months’
continuous service with
the employer immediately
before making the
request; or
ѻ the casual employee:
• is a long term casual
employee of the employer
immediately before making
the request; and
• has a reasonable expectation
of continuing employment by
the employer on a regular and
systematic basis.

Who is a small
business employer?
ѻ This is a simple headcount: a national system employer
is a small business employer at a particular time, if the
employer employs fewer than 15 employees at that time.
ѻ A casual employee is not to be counted unless, at that
time, he or she has been employed by the employer on a
regular and systematic basis.
ѻ For the purpose of calculating the
This concept is relevant for:
number of employees employed
ѻ The minimum employment period
by the employer at a particular
time, associated entities are taken ѻ Exclusions from the obligation to
pay redundancy pay
to be one entity.
ѻ Applying the Small Business Fair

What is the minimum
employment period?
If the employer is not a small business employer - 6 months
ending at the earlier of the following times:
ѻ the time when the person is given
notice of the dismissal;
ѻ immediately before the dismissal.
If the employer is a small business
employer - one year ending at that time.

This is the one factor
which determines
access to the unfair
dismissal jurisdiction

Dismissal Code

Tax-free part of genuine
redundancy payments
For the income year 2021 to 2022, the base amount is $11,341
and an additional $5,672 for each completed year of service.

Who is a casual
employee?
A person is a casual employee of an employer if:
•

•

an offer of employment made by the employer to the person is made
on the basis that the employer makes no firm advance commitment to
continuing and indefinite work according to an agreed pattern of work for
the person; and
the person accepts the offer on that basis; and
A regular pattern of hours does not of itself indicate a
firm advance commitment to continuing and indefinite
work according to an agreed pattern of work

Casual
conversion
1. An employer must make an offer to a casual employee if:
f The employee has been employed by the employer for a period of 12
months beginning the day the employment started (the “Period”); and
f During at least the last 6 months of the Period, the employee has
worked a regular pattern of hours on an ongoing basis which, without
significant adjustment, the employee could continue to work as a fulltime employee or a part-time employee (as the case may be).
2. If the employer does not, during the 21 days after the Period, make a
casual conversion offer to the employee, the employee has the right
to request a casual conversion.

A consideration of “no firm advance commitment”
requires regard to only whether:

The employer can elect
to offer work and whether
the person can elect
to accept or reject work

The person will be entitled to a casual
loading or a specific rate of pay for
casual employees under the terms of
the offer or a fair work instrument

The person will work
only as required

The employment is described as
casual employment

When?
Employers (other than small business employers) will have a six month
transition period to assess their casual workforce and make offers of
conversion to all existing eligible casuals, unless they have reasonable
grounds not to.
Small business
Small business employers do not have the obligation to offer casual
conversion to a casual employee. However, casual employees have the

An employer is not required to make an offer
if there are reasonable grounds not to make the offer

Timing - how long?
21 DAYS

Unfair dismissal or general
protections claims must be
commenced within 21 days after
the dismissal took effect

6 YEARS TO COMMENCE
General protections claim
not involving dismissal
(after the day of contravention)
Underpayment claim
(after the day of contravention)
Breach of contract claim
(from breach)

7 YEARS

An employer must make, and keep
for 7 years, employee records of
the kind prescribed by the Fair
Work Regulations in relation to
each of its employees

NES Leave Entitlements
ANNUAL LEAVE

COMPASSIONATE LEAVE

Full-time and part-time employees accrue 4 weeks’ paid
leave per year.

All employees are entitled to 2 days’ compassionate leave
each time an immediate family or household member dies
or suffers a life threatening illness or injury.

Shift-workers may get up to 5 weeks’ paid leave.
The leave accrues progressively during a year of service.

Full-time and part-time employees receive paid
compassionate leave.
Casual employees receive unpaid compassionate leave.

PERSONAL/CARER’S LEAVE

FAMILY & DOMESTIC VIOLENCE LEAVE

Employees (other than casuals) accrue:

All employees (including part-time and casual employees)
are entitled to 5 days’ unpaid family and domestic violence
leave in a 12 month period.

• 10 days / year, according to their ordinary hours of work.
• The leave accrues progressively during a year of service.
• The leave accumulates from year-to-year.

PARENTAL LEAVE
Employees (other than casuals) must have completed at
least 12 months’ continuous service to be entitled to leave.
They can also request an additional 12 months’ leave.
Casual employees may be entitled to leave if the employee
has a regular and systematic sequence of employment
for a period of at least 12 months and has a reasonable
expectation of continuing employment.

The leave does not accumulate from year-to-year and is
available in full at the start of each 12 month period.

COMMUNITY SERVICE LEAVE
An employee is entitled to take community service leave
while they are engaged in an eligible community service
activity (for e.g. a voluntary emergency management
activity) and for reasonable travel and rest time immediately
following the activity. There is no limit on the amount of
community service leave an employee can take.
With the exception of jury duty, community service leave is
unpaid. Full-time and part-time employees have to be paid
‘make-up pay’ for the first 10 days of jury selection and duty.

Looking forward - your company checklist
Do you need to update
employment contracts or
workplace policies?

Have there been changes to legislation?
Have employees been promoted?
Have the needs of the workplace changed?
Was there a pay review?
ѻ We recommend contracts be reviewed once every 2 years

Do you need staff training?

When was the last time staff were trained on appropriate workplace conduct?
Have there been updates to workplace policies?
ѻ We recommend policies be reviewed once every 2 years
ѻ We recommend training once every 2 years, in addition to induction

Are employees being paid
correctly?

Is there an applicable award?
Are employees classified correctly?
Have there been changes to applicable awards?
How is leave being accumulated and paid?

How are your staff engaged?

Are there any risk areas?

Are casuals really casuals?
Are contractors really contractors?
Do you need to review your maximum term / fixed term contracts?
Have you considered leave accruals?
Are there employees on long-term absences?
Were there any workplace complaints (for e.g. bullying)?
Were there any claims?
Do you anticipate any claims arising?
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Employment +
Workplace Relations
Vincent Young’s Employment + Workplace Relations
team provides tailored, practical, timely and strategic
advice. Our experience expands across all industries.
We focus on partnering with our clients to achieve
sustainable workplaces and tailored arrangements
which meets their legal and commercial needs.
Working with our clients, we ensure they are legally
compliant in all areas of the employment life cycle
and are best placed to deal with potential litigation.

About
Vincent Young
Vincent Young is a leading boutique law firm
specialising in employment + workplace relations,
construction, property, engineering, resources
and projects matters. Hands on, we manage every
matter as if it were our own. For each matter, we mix
and match our lawyers to seamlessly produce cost
effective, high quality work consistent with the client
risk profile.

Erin Lynch
Partner, Employment + Workplace Relations
T +61 2 9261 5900
E erin.lynch@vincentyoung.com.au
Erin has over 12 years’ experience in employment + workplace relations and advises employers on
all matters relating to the workplace, including enterprise agreements, bullying, investigations into
inappropriate conduct, industrial disputes and performance management.
An expert in her field, Erin teaches Law of Employment and Labour Regulation at the University of
Wollongong and completed the Key Executives Program at Harvard Business School. She has been
awarded one of the top 30 lawyers under 30 by Lawyers Weekly in employment + workplace safety.

vincentyoung.com.au

